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The Association for Objective Law vs.
The United States Supreme Court

by King Wiemann

On January 13, Michael
Mazzone of The Association for
Objective taw (TAFOL) was in
Washington, DC to present a case

to the US Supreme Court.

Michael was challenging a law
regarding Interest on lawYer's
Trust Accounts (IOLTA) in
Texas. Since the US Supreme

Court did not grant a request bY

Michael for his side to have two
people divide his side's argument
time, Michael did not ague
before the Supreme Court, but
was seated at the counsel table.

The following summary of
the case can be found at the web

site: http://supct.law.cornell.edu/
supc tl 97 summa. htm #96-
i5781.96-1578 PHILLIPS,
THOMAS, ET AL. V.

$/ASI{INGTON LEGAI F-DN,

ET AL.
Question Presented: Is

interest earned on client trust
funds held by lawyers in IOLTA
accounts a property interest of the

client or lawyer, cognizable under
the Fifth Amendment, despite the

fundzrmental precept of IOLIA
that such funds, absent the IOLTA
progftrm, could not earn interest

for the client or lawyer?

Jeanne Nicole, Andrew Van

Damme and I went to hear this

case at the US Supreme Court.

Here is our travelogue:
We arrived at the courthouse

at E:15 a.rr. There were already

twenty people on line. (l know
this because we were given
numbered cards, the first in our
group had number twentY one.)

They wouldn't tell us how many

they were going to admit. *It

depends on how many guests the

lawyers and justices invite," we

were told. We would have to
wait outside in the rain and the

cold until 9 a.m. to find out.
At exactly 9 a.m., the large

brass doors on the SuPreme

Court building were rolled aside

and the first of us began file in.

After setting off the first metal
detector with my coins and keYs

and depositing our coats,

electronies, and wnting suPPlies,

we passed through a second

metal detector only to wait in
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line again. Finally, at 9:15 a.m. we
were ushered into the back of the
courtroom.

The peanut gallery seating
section was at the very back of the
room. Small, closely arranged
rickety wooden chairs were all we
were allowed to sit on. The
honored guests got to sit in the
benches in front of us-- on padded
cushions. The Supreme Court
room is not a large room, smaller
than most large screen movie
theaters. The room has a high
ceiling with bas-relief sculptures
on the upper walls. The lustices'
bench is parallel to the front rvall
facing the room. The charrs are
grouped in three groups of three
with the Chief Justice in rhe center
and the associatejustices seated on
alternating sides of the Chief
Justice in order of seniority;
longest members closest to the

center.

We looked for Michael but
couldn't see him. There was one
man up lront who r.vas constantly
looking for someone in the peanut
gallery. We weren't sure what
Michael looked like. We thought
he had black hair. This guy had
black hair. I approached one of the
ushers (or are they bailiffs?) and
asked if I could approach the
Iawyers up front. After receiving
reluctant permission, I asked this
man if he.rryas Michael Mazzone.
He smiled, pointed to the empty
counsel bench and said no, but he
would be in shortly and seated
there.

As the counsel came in and
took their seats, we recognized no
one. I was sure the short guy at the
end, with close-cropped hair was
Michael. There was something
familiar about him. But his hair
wasn't black.

The ushers were very serious
about their jobs. There was very
little talking. Everyone spoke in
hushed tones. No note taking is
allowed while court is in session.
All wnting material had to be left
in lockers outside of the
courtroom. Everything about the
mannerisms and demeanor of
those present was consonant with
the respect due to the highest court
in the United States.

At precisely 10 a.m., a small
tone was heard followed by a sharp
crack. Everyone stood as the
justices appeared to rush in out of
mrwhere and were immediately
seated. The session started off
with the reading of 2 decisions.
One was a case involving General
Motors and a lawsuit in Missouri
that Michigan had tried to prohibit
testimony in. Justice Ginsburg

read the decision. Justice Souter
read the next decision. It was a
bankruptcy case. The decision
ended with the memorable line',ln
the federal statute, twenty-one
days means twenty-one days."

The proceedings f or the
IOLTA case began. The firsr
lawyer on the side of IOUIA stood
up and wasn't even able to
complete his first sentence before
Chief Justice Rehnquist pounced
on him with a question. Dunng his
allctted 'time, the first counsel
seemed unable to answer a direct
question or even address any
points of law. He just kepr
repeating himself rhat without
IOUTA the clients strll wouldn't ger
their money and that the money
was being used for good purposes.

The second lawyer on the
IOUIA side (the Solicitor General
of the United States) was
addressing specific technical
issues about the implementation
and interpretation of the law.

Finally, the lawyer opposing
IOUIA took the lectern. He rvas
well spoken and direct. He
answered both general questions
about the purpose and scope of the
law as well tec:hnical questions on
the philosophy of the law.

After the case, w,e were able to
speak with Michael for a few
minutes in the hallway as he
headed toward the gift shop to buy
souvenirs for his kids and to leave
by the back door to avoid the press.
He looked quite worn out.
Michael was pessimistic; his
counting of noses had at least five
justices against. Michael
cornmented that unfortunately the
U.S. has no recognizable propertl.
law or philosophy of propert)-



rights for the courts to fall back on
as an obvious overriding
constitutional direction.

Dunng the proceedings, I took
an approximate nose count of
where I thought the justices stood

on the issue based on the

pointedness of their questions and

where their hostility seemed

directed. The only justice who
said nothing was Justice Thomas.
I thought there were clearly five
justices in favor of overturning
IOLTA and one undecided. I was

impressed with Justice Breyer's
ability to work exactly on both
technical points of law and broad
philosophic issues of law and to
keep context with both. It was an

ominous contrast to the two
lawyers for the IOUIA side who

couldn't see the difference
between a moral premise, a legal
mandate or a point of philosophy.
It was also a disheartening contrast
rvith some of the other lustices
who couldn't get past examples to
get to a pnnciple. Only Justice

Breyer seemed able to clearly
recognize how' to address this as a

propert,v issue but seemed unable

to convince hrmself that it was

(mainly because of legal
precedent.)

Outside, we approached the
press area anci hearci lawyers ior
both sides bnefly re-try their case

for the cameras. The President of
the American Bar Association
made it clear that he thought the

issue was one of service, duty, and
altruism. A lawyer against IOL;|A
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made it clear he thought the issue

was one of sanctity of property.

By this time, the rveather had

cleared. The sky was blue, the air,
waffn. The walk back to the train
station was in sunny weather. The
transition from dreary weather

before the hearing to sunny

weather after could only lend itself
to optimism for a turning point in
the US Supreme Court.

In an e-mail I received from
Michael after the aguments,
Michael explained that quite often
the justices wiii ask soitbail
questions not because they are in
favor of that side but because they
are trying to make a point to
another justice.
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The following letler was sent
to members of the Serutte

Judiciary Committee, and printed
ln USA Today.

Dear Senator :

This week, the Senate

Juciiciary Committee wili
convene heanngs on the antitrust
charges leveled against Microsoft
and its charrman, Bill Gates.

These charges are an unlust
persecution of a businessman
whose onl1' 'trime" is runrung
America' s most successful
company.

Ralph Nader and his pressure
group, NetAction, have launched
a propaganda campaign against
Gates portraying him as a

Intellectual Activism:
In Defense of Microsoft

megalomaniac bent on world
conquest. This smear is designed
to blur the distinction between
economic and political power.

Economic power is based on
production, innovation, and

reason. Microsoft holds its market
share because it consistently
delivers innovative products at
iow pnces. Consumers are iree to
buy them or walk away.

Political power is based on the
use of force -- of whrch Nader and

his ilk accuse Gates while
simultaneously lobbying for
government intervention in the
software industry. There is a sharp

drfference between driving a hard
bargain and holding a gun to a
man's head. It is this difference
that NetAction does not want vou
to see.

Microsof't is also accusecl of
using brass knuckle techniques to
force PC manufacturers to install
Windorvs and Internet Explorer as

a combined package. In fact, at

least two of these companies,
Compaq and Micron, have
publicly contradicted this clarm.

John Rose, a senlor vice-
president of Compaq told the

Detroit News, 'The feedback
$'e'r'e gotten from customers is
that they like and want lnternet
Explorer rvith Windorvs 95."

Charrman and CEO Joe

Daltoso of Micron didn't sound

like a cnme vrctim b.v saying in a
press reiease, "lnternet Explorer is

our solutron of choice."
He also sard, "We do not

understand rvhl' some reports
have charactenzed thrs

declaration-- u'hich thc Justice
Department compelled us to
provide-- as a complarnt against
Microsoft."

In other u'ords, the Justice
Department used subpoena power
to coerce statements from PC

manufacturers and then told the
public that these were cnmrnal
complaints. Just n'ho's *,earing
the brass knuckles, Bill Gates or
Janet Reno?

I urge )'ou to uphold
Mrcrosoft's property' rights and

vote against government
inten,ention into rts affairs. That
x,ould not onll' be an act of

lustice, but would prevent the

incremental destruction of the
entire softu,are industrv b\,



government bureaucrac)i and
regulation: Nader's ultimate goal.

Johannes M. Hacker

$$$

The following letter h)as sent
to ruembers of tlw Senate
Judiciary Corwnittee.

Dear Senator:

Microsoft is completely
justified in selling its products on
whatever terms it can get others to
voluntanly agree to. It has every
moral right to do so. It crcatcd
these products through enormous
effort and foresight. Its
requirement that sellers provide
Intemet Explorer with its
operating system is no more
"sinister" than my requiring that
whcn I scll my car thc buycr takc

the chrome hubcaps along with it.
I own it, I have a right to make
these conditions. So does
Microsoft.

Government intervention on
rvhatever pretext is immoral. The
antitrust larvs are just a set of
nonobjective, ill-detined statutes
that allorv any businessman to be
attacked for being suficiently
successful. It is precisely
Microsoft's success that is being
attacked by these heanngs (and
the threat of force they imply). I
urge you to let Microsoft have the
freedom that any American
citizen has the right to. What do
"lifc, libcrty and thc pursuit of
happiness" mean if the
government can dictate terms to
anyone it claims is playng
business hardball? Let ME
choose if I want Microsoft's
products, not the legislature or its
apporntcd rcgulators ! !

Warren S. Ross

$$$

The follow in g le tter w as printe d
in the Ho usron Chroniclc.

Microsoft's dominance in the
software industry was achieved
through innovative achievements
andsuperiormarketing. To claim it
sti fl es competi ti on i s to i gnore both
the nature of competition and
histoncal facts regarding the
computer industry Not that long
ago, Intemational Business
Machines and Digital Equipment
dominated the main-frame
computer industry andApple was a
dominant player in the personal-
computermarket.
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Yet, each of these comparues
lost market share to competitive
comparues that were more
innovative. Compaq Computerand
Dell Computep- which did not even
exist 20 years ago-- Elre now
industry leaders. And despite their
dominating positions, IBM and
Apple could not prevent upstarts
from entenng the market.
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Microsot't srn't either. The
industry is extremely competitive
and if Microsoft does not continue
to innovate, it will suffer the same

tate as DEC and Apple.
While Microsoft can make

thrngs more difficult for its
competitors, it cannot prevent them
from entenng the market. Only the
go\rernment can do so. And unlike
Microsoft, the goveffrment can
declare certarn products rllegal and
penalize those uzho make such

products wi thjail time and/ or hefty
fines. Unlike Microsoft, the
government can criminalize
innovation and use the threat of
coercion to get its way.

Microsoft cannot throw its
competitors into jarl for reachrng
agreements rvith computer makers.
It cannot fine its competi tors if they
develop supenor products.
Mi crosoftcannottcll i ts compctitors
what products they can produce.

Microsoft' s dominance
increases competition by
challenging its competitors to
develop better products. To claim
otherwise is to enshrine mediocntv
asanidcal.

J.tsnanPhillips

Objectivist Internet Sites
Houston Objectrvism Society- http:llpwl.netcom.cornl-wsross/
hos.htrnl Web site for the Houston Objectivism Society.

Philosophy: Who Needs lt-- http:l/www.pwni.com Weekly radio
progftrm available over the Internet, hosted by Dr. Leonard Peikoff.

Rational Basis of Happiness-- http://www.follow-reason.cottt Live
stream RealAudio radio program hosted by psychologist Dr. Ellen
Kenner.

Ayn Rand Institute-- http:lltuww.aynrand.org Web stte [or the Ayn
Rand Institute.

Lyceum I nternation al- - http : / I o lumpus.netl ly c eumintl Offers courses

on Objectivism, general philosophy, law, economics, history, and the

arts.

Association of Obj ectivist B usinessmen-- http : / / www.natio nw e b.c om/

a/AOB/aob-l.html The purpose of AOB is to promote Objectrvism in
the business community and encourage business support of the Ayn
Rand Institute. Publishes a newsletter.

Second Renaissance Conferences-- http:l/www.nationweb.com/src
Offers courses on Objectivism, general philosophy, law, economics,
history, and the arts.

The Intellec tual Activ ist- - hnp : l l www.nationw e b. c om/ t: l TL4/ tia - l . htrnl
Magazine providing analy'sis of current issues.

Stop the Persecution of Microsoft-- http://wrew.moral-deJ'ense.org
Devoted to providing a moral defense of Bill Gates and Microsoft.
Includes an on-line petition.


